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FEBRUARY 6. 1790. 


TOTHE 


8.—Col. ALEX. STEWART and others, 5 
PET. and COMP. for Lord D AEX. 


ALEXANDER YOUNG, W. S. Agent. 
F O R ok 
Colonel ALEXANDER STEWART of Cairn, Ax- 
DREW M' Dowal of Culgroat, Eſq. the Ho- 
nourable KEITH STEWART of Corſewell, and 


others, Freeholders of the County of Wig- 


ton. 


TO THE 


PETITION and COMPLAINT of the Right Honour 

able Pasir, WILLIAu DoveLas, commonly called 
Lord DaEx, eldeſt ſon of the Right Honourable Dun- 
bar Earl of Selkirk. 


enter in their- minutes the reaſons which induced 

A. them to reject the complainer's claim for inrol- 
ment, the reſpondents did expect, that when the Noble Lord 
preterred his complaint to your Lordſhips, he would have at 
leaſt 


\ LTHOUGH the frecholders thought it unneceſſary to 
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leaſt dated ſomething in the way of argument, in ſupport. 
of his claim, eſpecially as he could not fail to know, that 
for upwards of theſe fourſcore years paſt, not-a ſingle intact 
has occurred of the eldeſt ſon of a peer attempting to aſſume 
or exerciſe the privilege of a freeholder; that only two 
or three inſtances of a ſimilar attempt are to be found in the 
records of this country, ſince the repreſentation of the leſſer 
barons took place, in conſequence of the act of the 11th par- 
liament of James VI. of Scotland, cap. 114.; and that not 
one of theſe attempts was crowned with ſucceſs. -This 
ſtriking circumſtance might have at leaſt created an ap- 
prehenſion in the mind of the noble Lord, that his en- 
deavouring to come forward as a freeholder would, on 
the firſt bluſh of the caſe, be conſidered as not. perfectly 
conſiſtent with the conſtitution of this part of the united 
kingdom, and convinced him of the propriety. of ſtating 
ſome reaſons to your Lordſhips for his being of a different 
opinion from that which has been generally received for ſo 
long a tract of years. Had that plan been followed in the 
complaint, the reſpondents ſhould have conſidered it to be 
their duty to enter very fully into the merits of a queſtion of 
ſo much importance to all of their rank and order in the 
State. But ſince his Lordſhip has choſen to commence hoſ- 
tilities, without even publiſhing a manifeſto, the reſpondents 
humbly apprehend, that it would be improper in them to 
trouble your Lordſhips with much argument at preſent ; ; and 
that it will be more becoming to contine themſelves in theſe 
anſwers to a few obſervations. - 

No one who is the leaſt verſant in the hiſtory of Scot- 
land can be ignorant, that anciently it was the duty of every 
perſon who held in capite of the crown, to attend in the King's 
Great Council or Parliament; and that although repreſenta— 
tives from boroughs were introduced at a more early period, 
yer prior to the act 1587 above taken notice of, there were 
no ſuch perſons known in the Parliament of this country as 
repreſentatives of counties, or, as they were commonly called, 
commiſſioners from ſhires. It is true indeed, that in 1427 
James I. who had received his education in England, ſeems 
to have intended to put the Parliament of Scotland upon the 

ſame 


8 | 
ſame footing with the Engliſh Parliament, not only by the 
introduction of repreſentatives of counties, but by rendering 
the commons a ſeparate houſe, It is, however, evident, that 
no part of the ſtatute which paſſed on that occaſion, met 
with much regard. The ſmall barons neglected to elect com- 
miſſioners, and were of courſe ſtill bound to give perſonal 
_ attendance, under the exception of thoſe who were poſſeſſed of 
very ſmall eſtates, and whoſe preſence was diſpenſed with by 
particular ſtatutes. 

Prior therefore to the act 1 5875 there was no ſuch thing 
known in the Parliament of Scotland as an elective ſeat, ex- 
cept amongſt the Commiſſioners ſent by the royal boroughs. 
All who held landed property of the Crown, were equally en- 
titled to come forward in the Great Counci] of the nation, 
without diſtinguiſhing between peers and commoners, or be- 
tween the greater and lefler barons; and in like manner all 
except thoſe whoſe eſtates were within 100 merks of new ex- 
tent, were equally bound to attend. | 

In thoſe days, therefore, the eldeſt ſons of Peers who were 
poſſeſſed of landed property holding of the Crown in their 
own right, ſtood upon the ſame footing in this reſpect with 
the Peers or greater barons on the one hand, and with the 
lefler barons or commoners on the other ; and they are ac- 
cordingly to be met with in the rolls of ſundry parliaments 
prior to the year 1558. But although between the 29th of 
November in that year and the 15th of September 1628, there 
are on record rolls of ten different parliaments, and there are 
alſo on reeord full rolls of every parliament held from 1633 

down to 1706 incluſive; yet none of theſe rolls contain a a 
ſingle entry of the eldeſt ſon of any Peer fitting in parliament 
cither alone or along with his father. 

No attempt indeed appears to have been made by the eldeſt 
ſon of a Peer to obtain a ſeat in parhament as a commiſſioner 
from a ſhire prior to the Union. And that ſuch an attempt, 
if made, would have met with an immediate check, is evident 
from a reſolution of Parliament of the 23d of April 1085. 
The eldeſt fon of Sir George M*Kenzie had been choſen one 
of the commiſſioners for the ſhire of Roſs in the parliament 
held in that year, But as the father was created a peer under 


the 
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the title of Viſcount of Tarbet; by letters patent dated 1 5th 
April 1685, a warrant iſſued at the very firſt meeting of the 

arliament for an election of a new commiſſioner in the ſon's. 
place. The minute or reſolution to that purpoſe is thus en- 
tered in the records: In reſpect the Viſcount of Tarbet's 
« eldeſt ſon, elected one of the commiſſioners for the ſhire of 
© Roſs, by reaſon that his father is nobilitate, cannot now re- 
e preſent that ſhire, warrant was given to the freeholders of 
e that ſhire to meet and elect another perſon in his place.” 

Another attempt made by the eldeſt ſon of a peer in 1689, 
to repreſent a borough in the convention of eflates, proved 
equally unſucceſsful, as appears from the following reſolution 
likewiſe to be found in the records: “ Edinburgh, 18th 
“% March 1689. The meeting of the eſtates having heard the 
e report of the committee for elections, bearing, that in the 
© controverted election for the borough of Linlithgow, in fa- 
* vour of the Lord Livingſton and William Higgins, it is the 
% opinion of the committee that William Higgins's commiſ- 
ſion ought to be preferred, firſt, in regard of the Lord Li- 
e vingiton's incapacity to repreſent a borough, being the eld- 
“ eſt ſon of a peer, ſecondly, in reſpect William Higgins was 
«* more legally and formally elected by the plurality of votes 
« of the burgelles ; they have approven and approves the ſaid 
* report in both the heads thereof, and interpones their au- 
„ thority thereto.” 

By the act of the parliament of Scotland 170%, cap. g. it was 
enacted, “ That none ſhall be capable to elect or be elected to 
2 repreſent a ſhire or borough in the parliament of Great Bri- 
« tain, for this part of the united kingdom, except ſuch as are 
no capable to elect or be elected as commiſſioners for ſhires 
* or boroughs to the parliament of Scotland.” And hence it fol- 
lows that the queſtion how far the eldeſt ſons of peers were 
entitled to repreſent a Scottiſh ſhire or borough in the parlia- 
ment of Great Britain, muſt have depended upon the law 
and conſtitution of the parliament of Scotland in that re- 
ſpect. | 
This queſtion came accordingly very ſoon to pe tried; for 
at the general election for the parliament held in 1708, Peers 


eldeſt ſons were returned from {ſeveral ſhires and boroughs 
| | in 
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in Scotland. Againſt theſe returns petitions were preferred to- 
the Houſe of Commons; and in a petition from a number of 
the freeholders of the county of Aberdeen, for which Lord 
Haddo, the eldeſt ſon of the Earl of Aberdeen, had been 
elected, it was ſtrongly urged, that the allowing a precedent 


of that kind would not only render the freeholders ſubſer- 


vient to the nobility, but likewiſe ſenſibly affect the very be- 
ing and conſtitution of a Britiſh Houſe of Commons, by 
bringing the repreſentation for Scotland into the hands of a 
numerous and powerful peerage. The peritions being taken 
under the confideration of the Houſe of Commons, and a 
motion being made, and the queſtion put, That the eldeſt 
„ ſons of the peers of Scotland were capable, by the laws of 
« Scotland at the time of the Union, to ele or be elected as 
« commilſlioners for ſhires or boroughs to the Parliament of 


Scotland; and therefore, by the treaty of Union are capable 


to elect or be elected to repreſent any ſhire or borough in 
« Scotland to fit in the Houſe of Commons of Great Britain 
it paſſed in the negative.” 

Since that time, the attempt has not been renewed. On 
the contrary, it has been the conſtant practice, as often as 
the repreſentative of a county or diſtrict of boroughs in Scot- 
land became during the courſe of a parliament the eldeſt 
ſon of a peer, to iſſue a writ for electing a new member in his 
place. Several inſtances of this are to be found in the journals 
of the Houſe of Commons. But it will ſuffice at preſent to men- 
tion the caſe of Lord Elcho, who, upon his father's ſucceeding 
to the title of Earl of Wemyſs, not only vacated his ſeat in 
Parliament, but was alſo ſtruck off the rolls of freeholders. 
in different counties in Scotland. 

It is true, that the queſtion immediately before your Lord- 
ſhips, is not whether the complainer can repreſent the county 
of Wigton in Parliament or not; but whether or no the free- 
holders of that county are entitled to object to his being ad- 
mitted upon their roll. It muſt however be unneceſſary to 
waſte time in proving, that, except thoſe who are diſqualified 
by particular ſtatutes from being elected members of parlia- 
ment, but not from voting in ſuch elections, no perſon who 


is not eligible to that en truſt, has any right to come 
upon 


(6) 

upon the roll of frecholders. The right to elect, and a . 
to be elected, have indeed ever been conſidered as co-ordinate 

with the ſingle exception already alluded to; and conſequent- 
ly, all thoſe who by the conſtitution and common law of par- 
lament are ineligible, muſt alſo be diſqualified from a right 
to vote, and of courſe have no title to be admitted on the 
freeholders rolls. The electors and the elected are accord- 
ingly put upon the ſame footing in the above quoted reſolu 
tion of the Houſe of Commons, in the caſe of Lord Haddo, 

which expreſsly declares, that the eldeſt ſons of the peers of 
Scotland were incapable to elec? or be elected to repreſent any 
ſhire or borough in Scotland. 

The reſpondents having thus ſhewn, that no inſtance is to 
be found in the records of parliament, of a peer's eldeſt ſon 
repreſenting a county in Scotland ſince ſuch repreſentation 
firſt took place, and that every attempt of that kind has 
been ſucceisfully reſiſted ; it muſt be unneceſſary for them 
to trouble your Lordſhips farther at preſent, than to obſerve, 
that the uninterrupted practice and underſtanding of ſo many 
ages muſt of itſelf be ſufficient to ſettle every conſtitu- 


tional point of this Kind. 
bn reſpedt whereof, &c. 
A L E X. W LG HT. 


